Regarding vacation pay, it was stipulated below that Estle and
Dunmire had accrued a right under Northern's benefit package to take a
week's vacation with vacation pay.  The judge reasoned that "vacation
pay, as part of the employment contract, accrues and has a monetary
value," and therefore included vacation pay amounts in each discriminatee1 s
back pay award.  3 FMSHRC at 1342.  Northern argues that because its
policies prohibit employees from taking vacation pay in lieu of time off
and because the two miners were paid back pay for the days in issue, the
award constitutes a form of "double dipping."  (Northern does not argue
that, as a general matter, vacation pay may not be part of a back pay
award).

Our concern and duty is to restore the discriminatees, as nearly as
we can., to the enjoyment of the wages and benefits they lost as a result
of their Illegal terminations.  We hold that, in general, vacation pay
may constitute part of a back pay award.  The discriminatees in this
case had earned a right to both vacation time and vacation pay and while
we cannot turn back the clock to give them the lost vacation days, we
can, and do, assign a value to what they lost. The award of vacation
pay is intended to compensate them not only for the accrued vacation
pay, but also for the vacations that they lost.  Hence, we do not regard
the award as a form of "double dipping," and we would also reject any
suggestion that time off following a discriminatory discharge may be
deemed the equivalent of a vacation.  Within the framework of providing
just compensation, however, we endeavor to make our awards as reason-
able as possible.  We therefore modify the judge's award to give Northern
the option, in the event Estle accepts (or has accepted) reinstatement,
either (1) to pay the compensatory vacation pay as ordered by the judge,
or (2) immediately to offer Estle the opportunity to take his last
week's paid vacation after reinstatement (in addition to the paid vacation
time he otherwise accrues).  Estle may accept either method of compensa-
tion. The second option would give Estle back his paid vacation and also
avoid concurrent payment of regular wages and vacation pay.  Because
Dunmire has left Northern's employ, this additional option is unavailable
and Northern is directed to pay him the vacation pay ordered by the
judge; the same applies if Estle declines reinstatement or has also left
Northern's employ since reinstatement.

Regarding incidental, personal hearing expenses incurred by Estle
and Dunmire in connection with their attendance, Northern argues that
because section 105(c)(3) of the Mine Act expressly provides for hearing
expenses* 23/ while section 105(c)(2) does not mention the subject,
Congress must have intended that such expenses were outside the scope
of a section 105(c)(2) remedial award.  We agree with the judge that
the differences in language between the two sections are not as signi-
ficant as'Northern argues.  Section 105(c)(2) expressly provides that

23/  Section 105(c)(3) establishes procedures under which a miner may
prosecute a discrimination case in the event that the Secretary declines
to file a complaint on his behalf. In addition to authorizing back pay
and reinstatement if the miner's complaint is sustained, the section
also provides that he shall be reimbursed for his costs and expenses.
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